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I. JURISDICTION

On November 10, 1987, Francis McNamara filed a Merit Appeal with the Public

Employment Relations Board, appealing a two-day suspension for allegedly

violating work rules. McNamara believes that the suspension is excessive, that

the Department did an incomplete and biased investigation of his alleged wrong-

doing, and requests that he be paid for the two days he was suspended and that

the suspension be removed from his personnel record. McNamara requested that

the decision in this case be made on the record, without hearing. The Depart-

ment filed a response to his appeal. The following documents were considered

as the record in reviewing this appeal.

Merit Appeal filed 11/10/87
Letter of suspension dated 9/15/87
Appeal of suspension dated 9/22/87
Response to appeal dated 9/28/87
Memo of McNamara dated 10/12/87
Agency's response dated 11/18/87
Iowa State Men's Reformatory General Rules of Employee
Conduct•
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II. ISSUE

The issue in this appeal is whether Francis McNamara violated rules 3, 14,

and 36 of the Iowa State Men's Reformatory General Rules of Employee Conduct

and if so, whether the Department had just cause to suspend him for two days.

III. FACTS

Francis McNamara was employed as a warehouse leader on March 30, 1979.

On Septedber 15, 1987, McNamara received a letter from Thomas Stelzer, the

Plant Manager at Prison Industries and John Sissel, the Acting Warden at the

Iowa State Men's Reformatory (Prison). The letter stated that he would be

suspended for two days. His suspension arose from incidents which occurred on

August 24, 1987 and September 11, 1987.

The incident on August 24 involved disruptive residents in the warehouse.

Two residents who worked under McNamara's supervision went into the warehouse

office close to quitting time and voiced complaints regarding their pay to

McNamara and the warehouse secretary in the warehouse office. The resident's

comments were directed primarily to the secretary, who typed up the pay sheets.

According to McNamara, who provided the most detailed account of the incident/

the residents voices "took on a highly agitated tone" and said "shit" fre-

quently. Neither the secretary, nor McNamara determined the resident's pay.

McNamara told the residents they could discuss the pay problem with the

person responsible for setting pay on the following day, and the residents

left. The incident was reported to McNamara's immediate supervisor, Kenneth

Opatz, the next day. Opatz offered to, and did, write the disciplinary report.

Opatz had more experience than McNamara with disciplinary problems.

The Department alleges that McNamara violated work rules 3 and 14 in

connection with the August 24 incident because he did not take any action to
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minimize injury to himself and his staff, did not immediately report the incident

to his supervisor, did not immediately place the residents "on report," let

another supervisor make the judgment of whether the residents should be placed

on report, and by taking the residents back to their work assignment the follow-

ing day.

These rules provide:

A. Personal Ethics

3. All employees are required to report immediately tO
supervisory staff any violation or attempted viola-
tion of any law or regulation by any person which
has affected or may affect the security, operation
or image of the Men's Reformatory.

C. Responsiveness

14. Employees will assist the Warden in enforcing dis-
cipline of the inmates and ensuring that the
institution's work is properly done.

The September 11, 1987, incident concerned McNamara failing to close the

rear door of the industry van while transporting residents. McNamara had been

told several times that this was an unsafe practice. The Department alleges

that this practice violated "H. Miscellaneous... Rule 36:

Employees are required to observe all safety, health,
and sanitation rules, including the use of protective
equipment and clothing and while operating vehicles,
with full compliance in reporting accidents to the
immediate supervisor within twenty-four (24) hours of
an accident or injury occurring during working hours
while on State business.

mcNamara responds to this allegation by stating that residents had opened

the door, and he told them to close it. McNamara also states that his supervisor

told him to lock the rear cargo door in the future so that the incident would

not be repeated. McNamara also alleges that residents are frequently transported

in an unsafe manner, with the prison's knowledge, and that the staff to resident

ratio is frequently exceeded during the transportation of residents.



The Department argues that the two-day suspension was part of progressive

discipline. Other disciplinary action taken against McNamara include clarifica-

tions of responsibilities regarding work duties relating to security concerns

(3/28/84 and 10/29/84) and a two-day suspension for failing to have an accurate

count of residents assigned to his supervision (2/12/85).

McNamara contends that the investigation of the warehouse incident was not

sufficiently thorough because he was not informed that he was the subject of

the investigation and would have gone into more detail had he known. He was

never asked about the truck door incident before he was suspended. McNamara

also feels that his internal appeal was unfair because it was decided by one of

the people who signed his suspension letter, John Sissel.

IV. CONCLUSIONS OF LAW

There is no dispute that the incidents on August 24 and September 11,

1987, occurred. Therefore, the issues before me are whether McNamara's behavior

in regard to these activities violated work rules 3, 14 and 36, and if so,

whether he deserved a two-day suspension.

McNamara clearly violated work rule 3 by not immediately reporting the

August 24 incident to his supervisor. McNamara realized that the incident was

of the type to be reported because he notified his supervisor of the event the

following day. The immediate notification of a supervisor is apparently neces-

sary to comply with rule 14, assisting the Warden with the enforcement of

inmate discipline. McNamara's delay in reporting the incident delayed the

enforcement of discipline. I therefore determine that McNamara violated rules

3 and 14.

It is equally clear that McNamara violated rule 36 by failing to assure

that the rear door of the van remain closed while the residents were being
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transported. Having the rear door open put the residents' safety at risk.

McNamara had been spoken to about this problem several times.

McNamara has been disciplined in a progressive manner. He has previously

received letters of clarification and a two-day suspension. Given that the

violations in this case involved prison security and resident safety, and the

appellant's disciplinary history and the fact that he had been warned several

times about transporting inmates with the van door open, I find the two-day

suspension warranted.

Further, I note that McNamara has alleged that his internal appeal was

unfair because the same person who reviewed and decided the appeal also signed

the letter imposing the two-day suspension. There is nothing in the record to

indicate that John Sissel did not fairly consider McNamara's appeal. Further,

such review is mandated by Department of Personnel rules, 581 IOWA ADMIN. CODE

4111 
§12.2(6) (1987) and not inherently biased. An appointing authority is likely

to both make the initial determination of discipline and review the issue on

appeal, especially in relatively small departments and where the appointing

authority directly supervises employees.

V. AWARD

The appeal is denied.

DATED at Des Moines, Iowa this 7 day of February, 1988.

HN R. BAKER, ADJXDICATOR
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